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Abstract: The paper deals with one of principles of evidence, the principle of necessity of proof.
The conformance of this principle to requirements of normativity, regulatory, mandatory and
inviolability is analyzed. Since the necessity of proof is directly connected with the distribution
of proof actions between persons involved in the case, the nature of the burden of proof is
investigated. The author also found the possibility to take part in the long doctrinal discussion,
well known at post-Soviet area, about the nature of proof: is it the right of a person or is it the
obligation of a person? The legal norms of the Civil Procedural Code of Ukraine, which regulate
the necessity of evidence, were analyzed, and the conclusions on improving of these norms

were given.
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l. Introduction

All the principles of civil procedure law are in force in trial proving, one way or another.
Evidence is directly related with the adversarial principle and the principle of establishing of the
judicial truth. However, proof has its own unique and specific rules. In modern procedural

doctrine, they called as principles of evidence (proof).
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Scientists have not reached definite conclusion about the composition of principles of
proof yet; there are many points of view on this issue. It is assumed that principles of evidence

should:
- be universal and common to all civil proceedings;
- not depend on the type of proceedings;
- have an equal role and the same degree of implementation in each proceeding;
- have the statutory and regulatory influence, be mandatory and immutable;

There are four principles of proof which respond to those specified conditions in civil
proceedings. These principles are: 1) the relevance of evidence; 2) the admissibility of evidence;

3) the necessity of proof (evidence); 4) the free assessment of evidence.

This article focuses on the principle of necessity of proof in civil proceedings, its legal

nature and content.

Il. General provisions of the necessity of proof

According to the part 3 of Article 60 of the Civil Procedural Code of Ukraine from 18" of
March 2004 (hereinafter — CPC of Ukraine), the circumstances that are relevant to solving the
case and are the dispute subject of parties and other persons involved in case are facts in issue
and should be proved. The obtaining of accurate and comprehensive court knowledge of the
circumstances relevant to the case, it’s the basis of requirements and objections of persons
involved in the case takes precedence of the rendering. Each of the circumstances of the case

must be proved except as provided by law.

The principle of necessity of proof is embodied in the demand of the lawfulness of the
court decision. Lawful is the decision taken on the basis of fully and comprehensively
understood of circumstances which the parties refer to as the basis of their claims and
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objections, confirmed by the evidence, which were examined in the court. A justified decision is
the decision taken on the ground of fully and comprehensively understood circumstances
which the parties referred to as the ground of their claims and objections, confirmed by those
evidence that have been investigated in court (parts 2, 3 of Article 213 of the CPC of Ukraine).
Results of the realization of the principle of necessity of proof are directly contained in the
court decision: according to part 1 of Article 214 of the CPC of Ukraine, while making decisions
the court decides whether there were circumstances that justified claims and objections, and
what evidence they are confirmed by, and whether there are other actual data (the skipping of
the deadline of claim duration, etc.) that are relevant to solving the case, and evidence for its
confirmation. Circumstances established in case allow determining the relationships of the
parties and the legal norm, which need to be applied to these relationships, to make the

decision to sustain a claim or to reject a claim.

So the principle of necessity of proof is directly enshrined in law and that corresponds to

characteristic of normativity, which is obligatory to all of law principles.

This principle also has the regulatory impact. Activities of all persons involved in the case
aimed at proving of circumstances, which they refer to as the basis of their claims and
objections, and the activities of a court, the decision of which must base on the full and
comprehensive clarification of the circumstances, confirmed by evidence that were examined in

court.

Mandatory nature of that principle means its action for each person involved in the case
and the court. Availability of exhaustive list of grounds for exemption of proof does not create
exceptions to the necessity of proof: circumstances recognized by the parties and other persons
involved in the case, and notorious matters are considered as established; proving of prejudicial
facts was already done in other civil, commercial, administrative or criminal case and results of

this proving are reflected in a court decision that has come into legal force.

Inviolability of the principle of necessity of proof is in negative consequences for its

failure. Persons involved in the case may get dismissal of the claim, denial or rejection if they
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will not prove a basis of circumstances relevant to the case: if the court does not comply with

the principle of necessity of evidence, it will make unjustified decisions that may be canceled.

In every single work devoted to the proof in civil proceedings, it is mentioned that
evidence is mandatory for every civil case. But there are just few authors who consider that
necessity of proof belongs to principles of evidence. Ukrainian scientist S. Vasylyev defining it as
the idea that all the facts should be proved except those that cannot be proved by law.
Belorussian researcher T. Taranova proves that necessity of proof follows from the principle of
objective truth and adversarial principle; it’s a specific principle which defines the range of
rights and obligations of court and the persons concerned in legal result of the case.” Russian
researcher M. Fokina also writes about the necessity of evidence and considers this principle in

interconnection to the problems of facts in issue.’

In my opinion, facts in proof are primarily concerned with the principle of relevance of
evidence since the list of circumstances that are the facts in proof in a particular case permits to
determine the relevant evidence in the case. Talking about the necessity of proof, we should
search its legal nature in the light of the statutory allocation of evidence-based actions, which

ensure the implementation of duties of proof between persons involved in the case.

According to paragraph 1 of part 1 of Article 60 of the CPC of Ukraine, each party must
prove the circumstances which it refers as the basis of their claims and objections, except as
prescribed in Article 61 of the Code. Article 61 provided for exemption from proving grounds:
persons involved in the case don’t prove circumstances recognized by the parties and others
involved in the case; circumstances recognized by the court as notorious matters do not require

to be proved; circumstances defined by court decision in civil, commercial or administrative

! Bacunbes C. B. LiusinbHWMi npouec: Hasuy. noci6Huk / C. B. Bacunbes. — X.: Ogjiceit, 2008. — C. 137 (Vasyl'yev S. V.
Civil Procedure: Teach. manual. — Kharkiv, 2008. — P. 137).

? TapaHosa T. C. K BOMpocy O MPWHLMNax AOKa3blBaHWA B rpaswaaHCKOM Cy4ONpoM3BOACTBE (Ha mpumepe
pecnybaukn Benapycb) / T. C. TapaHoBa // YHiBepcuTeTCbKi HayKoBi 3anucku. — 2006. — Ne 3-4 (19-20). — C. 143
(Taranova T. S. On the question of the principles of proof in civil proceedings (in the case of the Republic of
Belarus) // ‘Universytets’ki naukovi zapysky’. — 2006. — No. 3-4 (19-20). — P. 143).

* dokuHa M. A. MexaHuam [0Ka3blBaHWA NO rpaX]AaHCKMM Aenam: AUCC. ... AOK. lopua. Hayk: 12.00.15 / MapuHa
AHaTtonbeBHa ®okuHa. — M., 2011. — C. 254 (Fokina M. A. The mechanism of proof in civil cases: Doctor of law
dissertation. — Moscow, 2011. — P. 254).
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case that has come into legal force, shall not be proved when considering other cases involving

the same person or persons relevant to whom these circumstances were defined.

From Soviet Union times to present days many authors entitle this rule the obligation of
proof. The attention was repeatedly drawn in the doctrine of civil procedural law that the
obligation of proof has the particular importance. Failure of this obligation does not involve
using of any sanctions but can have a result in a negative decision on the non-proof
circumstances. Therefore, is it appropriate to entitle the rule as the obligation? The long
scientific debate has not led to the development of clear understanding of the obligation of
proof yet. On the one hand, there are serves of the advantages of using the term ‘burden of
proof’ as having more in line with the content of this procedural rule. The other side is
grounded on terminological accuracy of the definition of ‘obligation of proof’. Before giving my
own assessment of such proposals and conclusions, | consider that it is necessary to determine

what the proving is, is it the right or the obligation of persons involved in the case.

Ill. Proof in civil cases: the right or the obligation?

The discussion on referring the court proving to the right or to the obligation is not new,

in modern procedural works there are three main approaches on this issue.

According to the first of them, proving is the right because it’s impossible to compel the
claimant to submit evidence to substantiate the claim and the defendant — to justify objections
since the first of them has the right to waive the claim and the second one — to admit the
claim.* Laying the obligation to prove facts on the party would mean laying the obligation to
protect its violated or disputed rights and interests. If the party exercising its right to seek

judicial protection took on procedural obligations to protect its rights, including by means of

4 lycapos K. B. Mpobnembl rpaskgaHcKol npoueccyasbHOM NpPaBOCYObEeKTHOCTU: AWUC. .. KaHA. lopua. Hayk:
12.00.03 / KoHcTaHTMH Bnagummnposuy MN'ycapoBs. — XapbKkos, 2000. — C. 136-137 (Gusarov K. V. Problems of the civil
procedural legal subjectivity: PhD in law dissertation. — Kharkiv, 2000. — P. 136-137).
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proof, it would be contrary to the fundamental principles of civil procedure, adversarial

principle and dispositive principle.’

‘Proving is the right’ concept is often criticized by authors who propose to solve this
issue from the perspective of procedural sanctions. In virtue of adversarial and dispositive
principles court will make a negative decision adverse to the party which failures in the duties
of proving.® Such statements expressed by representatives of the second approach under which
proving is the obligation. Researchers supporting this view suppose that proving as the
obligation takes origin from the adversarial foundation of civil procedure and corresponds to
theory of legal relation which content consists of subjective rights and subjective obligations.’
Proof as the obligation acts throughout the process of proving, it has many ways and forms of
performance, generating negative legal consequences for the person who ignores proof. Law
establishes the obligation of proof and provides a variety of legal possibilities for its

implementation.’

In accordance with the third approach, proving is the right and the obligation
simultaneously. Supporters of this point of view think that the obligation of proof is carried out

simultaneously with the right of evidence and cannot be performed without the right to submit

> MonuaHoB B. B. OCHOBbI TEOPUM [OKA3aTeNbCTB B rPaKAaHCKOM MPOLLECCyanbHOM npase: YuebH. nocobue /
MonyaHos B. B. — M.: 3epuano-M, 2012. — C. 105 (Molchanov V. V. Fundamentals of the theory of evidence in civil
procedural law: Teach. manual. — Moscow, 2012. — P. 105).

® Banawosa W. H. O6A3aHHOCTb MO AOKA3bIBAHWIO KaK Mepa AOKHOMO MOBEAEHUA, ONpesenaoLas npaBoBoe
MOJNIOMKEHME CTOPOH B rpaxagaHckom cygonpoussoacrtse / W. H. banawosa // Npaso. 3akoHoaaTenbCTso. JIMYHOCTD.
—2012. — No 1 (14). — C. 148-149 (Balashova I. N. The obligation of proof as a measure of proper behavior which
determines the legal status of the parties in the civil proceedings // ‘Pravo. Zakonodatel’stvo. Lichnost’. — 2012. —
No. 1 (14). — P. 148-149).

” Moxos A. A. [loKa3aTeNbCTBa U [OKa3blBaHWE B IPaAaHCKOM Cy40NPou3BoacTBe Poccuu: yueb.-npaKT. nocobue
/ A. A. Moxos, A. fl. PbixkeHkos / Mog, pea. KopoTtkosa M. I'. — Boarorpaa: AnbsHc, 2005. — C. 24-25 (Mohov A. A,,
Ryzhenkov A. Y. Evidence and proof in civil proceedings of Russia: Teach. manual. —Volgograd, 2005. — P. 24-25).

® Angpiiiubo B. [. [lokasyBaHHA 06CTaBMH LMBINbHOT CpaBu: Npaso un 0608’A30K? / B. [. AHapiliubo // Teopis i
npaKkTMKa npaso3HaBscTBa. — 2013. — Bun. 2. — [EnekTpoHHuit pecypc]. Peskum poctyny: http://nbuv.gov.ua/j-
pdf/tipp 2013 2 14.pdf (nata 3sepHeHHa 19.08.2015 p.) (Andrijtsyo V. D. B. A. The proof of circumstances of civil
case, the right or the obligation? // ‘Teoriya i praktyka pravoznavstva’. — 2013. — Vol. 2. — [Electronic resource].
Access mode: http://nbuv.gov.ua/j-pdf/tipp 2013 2 14.pdf (date of appeal 19.08.2015).

° Haxosa E. A. Ponb npesymnuuii n puKLMn B pacnpegeneHmmn obsasaHHOCTEN MO AOKa3biBaHWUIO: aBToped. ... gUCC.
KaHA. topua. HayK: 12.00.15 / EneHa AnekcaHaposHa Haxosa. — Capatos, 2004. — C. 16 (Nahova E. A. The role of
presumptions and fictions in the distribution of obligations for proof: synopsis of PhD in Las dissertation. —
Saratov, 2004. — P. 16).
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evidence.'® Parties have the right to defend their positions and to provide evidence to the court
according to their discretion. Primarily the evidence is the right of the party but if it wants to
win the dispute, it will be inevitably burdened of submission of evidence, which can convince
the court to decide the case in its favor.'* The obligation of proof functions by implementing of
procedural rights of familiarization with the case, giving evidence, participation in the study of
evidence etc.; giving evidence the party exercises its right to proof and simultaneously performs

the obligation of proof.*?

It is interesting to note that all these approaches of understanding of the meaning of
proof are based on the findings on the content of adversarial and dispositive principles in their
conjunction with the rule on the obligation for the person involved in the case to prove the
circumstances to which it refers as the basis of their claims and objections. And none of these

points of view is clearly convincing.

Understanding of the nature of obligation of proof needs to determine, what the
obligation of civil procedure is in general is and does the obligation of proof correspond to its
legal system. Civil procedural obligation as the part of the content of civil procedural legal
relations is a separate topic for scientific research. Within this article, it's enough to make a
brief analysis of characteristic features of the civil procedural obligation highlighted by V.
Babakov who is one of the few researchers of civil procedural obligation. Essential features of

the civil procedural obligation are:

1) it is a kind, a measure and a quality of required behavior of the subject of civil

procedural legal relations;

1% caxHoBa T. B. Kypc rpaskaaHCcKoro npouecca: TeopeTuyeckne Hayana U OCHoBHble UHCTUTYTLI / T. B. CaxHoBa. —
M.: BonTtepc Knysep, 2008. — C. 393 (Sakhnova T. V. The course of civil proceedings: the theoretical beginning and
major institutions. — Moscow, 2008. — P. 393).

u Pypa T. B. JoKasu i AOKa3syBaHHA B UMBinbHOMY npoueci YKpaiHu i CLUA: nopiBHAAbHO-NPaBOBUI aHanis:
asToped. AMC. ... KaHA. opua. Hayk: 12.00.03 / TetaHa BonoammumpisHa Pyaa. — K.: 2012. — C. 10 (Ruda T. V.
Evidence in Civil Procedure: Comparative Study of Ukraine and the United States of America: synopsis of PhD in
Law dissertation. — Kyiv, 2012. — P. 10).

12 TpeywHukos M. K. CyaebHble aokasatenbctsa / TpeywHukos M. K. — M.: Fopogeu, 2004. — C. 52 (Treushnikov
M. K. The court evidence. — Moscow, 2004. — P. 52).
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2) it exists only within the civil procedural legal relationship which is governed by the

rules of civil procedure law;

3) it provides in the purpose of the protection of the constitutional rights, freedoms and

interests of subjects of civil procedural legal relations;

4) it is one of the most important controls that ensure the efficiency of the mechanism

of legal regulation;

5) it is provided by powerful mandatory of civil procedural rules which sanctions are

caused by the obligatory participation of a court;

6) it is the base standard that allows to consider and to decide every case of civil
proceedings unanimously, correctly and in accordance with established procedural terms in a

one civil procedural form.™

At first sight, the obligation of proof responds to the criteria of civil procedural
obligation, but there are no mandatory procedural rules in the form of sanctions for failure to
perform of the obligation of proof or its improper performance. Without exception, all
researchers who believe that proof is obligation or both right and obligation, they affirm that
the breach of the obligation of proof entails negative consequences in form of unfavorable
court decision. But in terms of the law an unfavorable court decision is not the sanction in its
legal meaning. As V. Molchanov rightly observes, sanctions are applied in the consequence of a
violation which is miss in this context. Recognition of the fact as non-existent or adverse court
decision is not measure of state coercion but just a consequence of failure of evidence of the

fact.*

State coercion in civil proceedings provides corrective measures statutory by sanctions

(dispositions) of law norms on the subject of civil procedural legal relations. These measures

B Babakos B. A. lpaxAaHcKkasa npoueccyanbHaa obasaHHocTb / B. A. babakos // M3Bectus BbiCWINX y4eBHbIX
3aBegeHuit. NMpasoseaeHmne. —1997. — Ne 3. — C. 122 (Babakov V. A. Civil procedural obligation // ‘Izvestiya vysshih
uchebnyh zavedenij. Pravovedenie’. — 1997. — No. 3. — P. 122).

" MonuaHos B. B., 3a3HaueHa npaugs. — C. 104 (Molchanov V. V., op.cit. — P. 104).
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ensure the fulfillment of person’s obligations against their will, or prevent the implementation
of procedural law by this subject in order to ensure of normal movement of justice.'
Procedural law does not provide corrective measures for the failure of the obligation of
evidence for a person who is involved in the case. We can only talk about the possibility of

some adverse effects that are not obligatory or unavoidable.

May visualize the civil case where the defendant is objecting to the claim but did not
submit any evidence and don’t make any proof actions to support of the facts of his objections.
Court decision that is unfavorable to this defendant can be negative only if the claimant will
prove all of circumstances to confirm the claim and that would give grounds to sustain claim.
However, the claimant may lose their interest in the case and stop participating in it, abandon
the claim or submit inappropriate or invalid evidence. Finally, the claimant may be wrong about
the belonging rights to them or the court may establish that the right belongs to the claimant
but was not broken. The court also may determine that the claim was submitted to the person
who doesn’t have to response for the claim and our imaginary defendant is improper party in
this case. There may be cases when a defendant gives only a part of evidence in substantiation
of their objections and it means that the obligation of proof is not satisfy because the CPC of
Ukraine does not envisage the possibility of its partial implementation. Nevertheless, the part
of the evidence submitted by the defendant may be sufficient to disprove the legality of the

claim and to get the rejection of it.

If one deals with the civil procedural obligation, the use of sanctions against offending
person would happen each time when the violation is committed and regardless of interrelated
actions or omissions of other persons involved in the case. However, as illustrated above, in
judicial practice there may be many cases when the defendant who has not fulfilled the
obligation of proving will not have any adverse effects. These considerations confirm the

impossibility of including the obligation of proving to the civil procedural obligation.

15 HoxpuH . I'. TocyaapcTBeHHOE NPUHYKAEHUE B rpaskAaHCKOM cyaonpomssoacTse: moHorpadua / . . HoxpuH.
— M.: Bontepc Knysep, 2009. — C. 30 (Norkhin D. G. State coercion in civil proceedings. — Moscow, 2009. — P. 30).
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As for including of proof to the obligation only or to the right and the obligation
simultaneously, those two approaches are based on the formula — ‘the obligation of proof is the
civil procedural obligation so the evidence is the obligation only or the right and the obligation
simultaneously’. If to take the obligation of proof (which is not the civil procedural obligation)
out of the formula, there are no other studies to confirm that evidence can belong to
obligations at all. Proving is the right of persons involved in a case and | can substantiate it with

the following arguments.

The right to judicial protection is the universal opportunity. Realizing that right the
person is not a carrier of the obligation of judicial protection. Nobody is obliged to defend one’s
right, freedom or interest and act in court defending their position. The right to judicial
protection and activities aimed at its implementation is the choice of every person who is free
of any procedural means of influence. A person may abandon a claim or actually stop
participating in a case at any time and there will be no sanctions for refusing to judicial

protection or non-implementation of rights, freedoms and interests.

Adversarial system of civil proceedings of Ukraine builds up the procedural competitive
behavior of persons in proving). Persons involved in a case have equal rights and opportunities
and the court provides assistance in proving within the limits prescribed by law. If a person
wishes to achieve the desired outcome, some efforts must be made to prove circumstances
underlying their claim or objections to it. However, this need does not oblige a person to
implement evidence-based activities but still is the right that disposes freely virtue of the
dispositive principle. Disclaimer of proof doesn’t have the effect of bringing a person to justice
for violation or breach of obligation of proof. All evidence activities base on the person’s

initiative but not under the influence of coercion or the possibility of sanctions applying.

The proof could be the obligation in the inquisitorial (investigative) model of civil
proceedings. But adversarial and dispositive principles completely negate that possibility. The

proof is the right of a person involved in a case. For the obligation of proof provided by the
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paragraph 1 of part 1 of Article 61 of the CPC of Ukraine, it is advisable to use the term ‘burden

of proof’ as one that more accurately reflects the essence of the notion.

IV. The meaning and the legal nature of burden of proof in civil cases

The burden of proof, despite the doctrinal widespread use of the term, still is not
characterized by clear understanding of its contents. Scientific studies identify the burden of
proof and the obligation of proof as synonyms: ‘the burden of proof, i.e. the obligation to
provide evidence and proof of facts that are legally relevant to the case’;'® ‘court distribution of
obligations for proving of circumstances in a particular case is called the burden of proof

between persons involved in a case’;’ ‘the main obligation (burden) on evidence-based

activities is incumbent on the parties’;'® ‘the obligation or the burden of proof includes the
need for representation, research and evaluation of evidence’.” Since the obligation of proof is
not the civil procedural obligation, the feasibility of applying the ‘burden of proof’ term is
conditioned by the purpose of separating the burden of proof from the category of civil

procedural obligation. In the abovementioned identification, the logic of distinction between

‘obligation’ and ‘burden’ is lost.

O. Baulin gives the interesting but not indisputable meaning of the burden of proof. In
his opinion the burden of proof is a complex procedural occurrence which includes a
combination of: 1) rights of a person involved in a case, and 2) their need to put forward and
prove the grounds for their claims and objections due to their material and legal interest, and 3)

their obligations of proving facts that have a procedural value, and 4) a complex of procedural

'® Ocokuna T. /. MpaskaaHckuin npouecc. O6uaa yactb : y4yebHuKk / . /1. OcokuHa. — 3-e usg,., nepepab. — M.:
Hopma, MHOPA-M, 2013. — C. 602 (Osokina G. L. Civil process. Overview: The textbook. — Moscow, 2013. — P. 602).
v MupoHos B. WN. MpaxaaHcKkuii npouecc: y4ebHuk / B. N. MupoHos. — M.: 9kcmo, 2011. — C. 175 (Mironov V. .
Civil process: The textbook. — Moscow, 2011. — P. 175).

® Tumuenko T. OCHOBHI MOHATTA [0Ka30BOro npasa YKpaiHu: npobaemu 3aKoHOAABYOro 3akpinneHHs / T.
TumyeHko // Mpaso YKpaiHu. —2010. — Ne 12. — C. 224 (Tymchenko G. TumueHko I. Basic concepts of evidence law
of Ukraine: problems of legislative consolidation // ‘Pravo Ukrainy’. —2010. — No. 12. — P. 224).

® Moxos A. A., PoixeHkoB A.f., 3a3HaueHa npaus. — C. 23 (Mohov A. A., Ryzhenkov A. Y., op.cit. — P. 23).
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obligations of court to establish legally significant circumstances.? 1 do not consider the opinion
on the inclusion of court’s procedural obligations on establishing legally significant

circumstances of the case to the burden of proof on the grounds of the following.

First, the court’s powers in proving are to implement the assistance to persons involved
in the case in their proving. If it is necessary to collect the evidence outside court’s territorial
jurisdiction the court may order the collection of evidence to the relevant court (Article 132 of
the CPC of Ukraine). At the request of the parties or other persons involved in the case the
court may make securing of evidence (Article 133 of the CPC of Ukraine) or vindication of
evidence (Article 137 of the CPC of Ukraine). However, the implementation of those court
actions does not mean that the proving of circumstances which can be confirmed by these
evidences rests with the court. Securing of evidence or vindication of evidence or making the
order to another court to collect the evidence has the effect of taking evidence by the court.
These evidences are incorporated in the case file and can be used by persons involved in the

case in their proof activities.

Secondly, during the investigating of the evidence in court session and the assessing of
the evidence before making a decision the court is working with all the evidentiary material
existing in the case. While the content of the burden of proof is the distribution of function of
proving of circumstances relevant to the case by the persons involved in the case in accordance
with their requirements and objections. The role of the court in proving is the same in every
civil case and it doesn’t change because of circumstances which must be proved by the claimant

or by the defendant.

The burden of proof in civil proceedings is the instrument that helps to determine the
optimal, rational, logical and proportional participation of persons involved in the case in proof
activities. The court’s powers in this sphere are always the same: the court explains the persons

involved in the case, their rights and responsibilities, warns of the consequences of committing

*° Baynuh O. B. Bpems LoKa3blBaHWA NPy Pa3BUpaTenbCTBe rPaKAAHCKUX 4eN: aBTOped. ... AUCC. AOK. PUA,. HAYK:
12.00.15 / Oner Bnagumuposuy bayamH. — M., 2005. — C. 7 (Baulin O. V. The burden of proof at trial of civil cases:
synopsis of Doctor of Law dissertation. — Moscow, 2005. —P. 7).
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or non-committing of proceedings and assists the realization of their rights in cases established

by law (part 4 of Article 10 of the CPC of Ukraine).

The court's role is to set the right direction to procedural activity of parties while
remaining truly independent and to apply the substantive law to legal relations based on the
assessment of the evidence submitted by the persons involved in the case.”* However, the
court does not carry out the proof of certain facts so the court’s procedural obligations are not

included in the contents of the burden of proof.

0. Baulin also supposes that the proving of substantive nature facts cannot be regarded
as a legal obligation; using of the term ‘obligation’ is possible only on the facts that have a
procedural value and on the court’s needs to define facts to proof, distribute the burden of
proof and collect evidence.? This thesis raises a number of comments. First, the delimitation of
facts of substantive and procedural nature in the context of necessity of their proof is not
clearly understandable. The procedural law (including the Civil Procedure Code of the Russian
Federation on which O. Baulin’s research was grounded) proceeds from the rule that each party
must prove the circumstances to which it refers as the basis of their claims and objections
unless otherwise is provided by law. The distribution of the burden of proof includes all the
facts needed to be proved in a case without exception. So the question is why the proof of

substantive facts is only the necessity and proof of procedural facts is the obligation?

Secondly, it is hardly fair to admit that the burden of proof is determined by the court.
Some other Russian lawyers expressed this position?® but it does not follow from the content of
the relevant procedural rules. First, the burden of proof is determined by the legal rule of the

Civil Procedure Code that establishes the general rule that each person must prove the

21
fonoBkos B. /1. Ponb 6GpemeHn [O0KasblBaHMA OPUANYECKM 3HAYMMbIX [OKA3aTe/IbCTB B COBPEMEHHOM

rpaxaaHckom npouecce / B. /1. Fonoskos, W. E. BopoHL08 // MoanuTnyeckne, 3KOHOMUYECKME U COLMOKY/bTYPHbIE
acneKkTbl PErMoHaNbHOroO ynpaBAeHUA Ha eBponerckom cesepe. MaTepuanbl UTOroBolM Bcepocc. HayyH.-MpakT.
KoHbepeHuun. — 2014, — C. 198 (Golovkov V. L., Vorontsov I. E. The role of the burden of proof legally relevant
evidence in the modern civil process // Political, economic and socio-cultural aspects of regional governance in the
European North. Materials final All-Russian scientific-practical conference. — 2014. — P. 198).

*2 BaynuH O. B., 3a3HaueHa npaug. — C. 7 (Baulin 0. V., op.cit. — P. 7).

> MupoHos B. W., 3a3Hauena npaugs. — C. 175 (Mironov V. I, op.cit. — P. 175).
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circumstances to which it refers. Second, the law contains a list of circumstances which don’t
need to be proved (circumstances recognized by the parties and others involved in the case;
circumstances recognized by the court as notorious matters; circumstances defined by court
decision that has come into legal force). Third, presumptions that directly involve proving of
circumstances by corresponding side of the case should be mandatorily considered in the
burden of proof. At Post-Soviet area the burden of proof is always determined by law and the
court has no authority to redistribute the value of the actions in proving of persons involved in

a case.

Ukrainian researcher V. Komarov rightly notes that the burden of proof is a specific legal
phenomenon. Provisions of adversarial principle are not base law coercion and describe the
obligation of proving as a certain legal status that is determined by the procedural positions of
the parties and is harmonized with the contemplations of civil justice in the context of their
own interest in obtaining a judgment.24 In my opinion, this interpretation is very good: indeed,
the burden of proof execution is not based on legal coercion but in the interest of a person
involved in a case to prove the circumstances that directly weigh with the achievement of the

individual procedural goals.

The burden of proof is a procedural rule that determines the distribution of evidence of
circumstances relevant to the case and serves as the basis of claims and objections between
persons involved in the case. Being the one of the ways of implementing of the principle of
rational procedural form of civil justice, the burden of proof creates a reasonable and

proportional participation in the evidence of the parties and other persons involved in the case.

As noted in European procedural doctrine the issue of distribution of the burden of
proof is important not only when ascertaining legal facts of substantive legal nature, but also

when deciding different procedural issues (regarding the suspension, termination of

24 Kypc umsinbHoro npouecy: niapydHuk / [B. B. Komapos, B. A. biryH, B. B. bapaHKkosa Ta iH.]; 3a pea. B. B.
Komaposa. — X.: Mpaso, 2011. — C. 479 (aBTop rnasu — B. B. Komapos) (Komarov V. V., Bigun V. A., Barankova V. V.
and others. Course of Civil Procedure: a textbook. — Kharkiv, 2011. — P. 479 (creator of a chapter is V. Komarov).
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proceedings, the ordering of expert examination, the application of interim measures, etc.).25
Indeed, it would be wrong to assert that the evidence activity is shared between persons
involved in a case only on the facts with substantive nature because facts to be proven in the
case are not limited to the following facts. The burden of proof is shared between parties
involved in the case on all the facts that must be proved: substantive, procedural, evidentiary

facts.

V. Directions of improvement of Ukrainian legislation of necessity of evidence

Since this part of the article is devoted to the legislation improvement, it is necessary to
recall that according to paragraph 1 of part 1 of Article 60 of the CPC of Ukraine, each party
must prove the circumstances to which it refers as the basis of their claims and objections,
except cases established by Article 61 of the CPC of Ukraine. Article 61 provides for exemption
from proving grounds: persons involved in the case don’t prove circumstances recognized by
the parties and others involved in the case; circumstances recognized by the court as notorious
matters do not require the proof; circumstances established by the court decision which has
come into legal force, commercial, administrative or criminal case don’t have to be proved in

other cases with the same person or persons.

Since the burden of proof is not a civil procedural obligation, | suppose that the word
‘must’ in paragraph 1 of part 1 of Article 60 of the CPC of Ukraine should be replaced by

‘should’. In addition, the legal structure of this provision requires some other adjustments.

In part 2 of Article 60 of the CPC of Ukraine it is determined that the evidence submits
by the parties and other persons involved in the case. According to part 3 of Article 60 of the
CPC of Ukraine, all the circumstances that are relevant to the decision in the case and are
relative to a dispute of parties and others involved in the case should be proved. The right to

submit the evidence and to participate in the examination of evidence belongs not only to

2 Tamosiuniene E., Terebeiza Z. Problems Inherent in the Abstract Nature of General Distribution Rule of the
Burden of Proof in Civil Proceedings // European Scientific Journal. — 2013. — Vol. 9. — No. 22. — P. 327.
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parties but also to other persons involved in the case what is directly provided by part 1 of
Article 27 of the CPC of Ukraine. How come that the burden of proof in paragraph 1 of part 1 of

Article 60 of the CPC of Ukraine shared between the parties only?

A third party claiming independent demands of the issue has all procedural rights and
obligations of the claimant (part 1 of Article 34 of the CPC of Ukraine), but the third party holds
a special, different from the claimant’s and the defendant’s procedural position. It claims
independent demands and may assert objections to the arguments of the claimant and the

defendant and shall submit its own evidence.

The third party that does not claim independent demands of the issue can enter into the
case on the side of the claimant or the defendant but does not endowed with procedural
position of the parties. This person may submit objections and evidence to substantiate them

or evidence which reinforce the position of the party on which the third person stands.

The ability to implement evidence-based activities of all persons involved in the case
directly provided by law but the burden of proof of the circumstances underlying the claims and
objections in the paragraph 1 of the part 1 of Article 60 of the CPC of Ukraine entrusted only to

the parties. It directly contradicts other procedural rules.

In addition, quoted legal norm does not take into account that the distribution of the
burden of proof shall also be based on presumptions embodied in the rules of substantive law.
The resumption is a legal tool that balances the interests of the parties. Using of the
presumption assumes the existence of presumed fact without its proof by one party if the
opposing party in court does not refute it.”® Thus, the presumption implies the existence of a
particular fact until the absence is proven. In the Ukrainian Civil Code (Article 1166) there is the
presumption of guilt in causing of property damage: a person who has caused harm is excused
from its compensation if they can prove that the harm is not their fault. The claimant must

prove the unlawfulness of conduct of the defendant, the existence of damage and a causal link

?® deHHuy B. M. [loka3oBi npe3ymnuii B UMBINbHOMY CYA0UYNHCTBI: aBToped. AUC. ... KaHa. opua. Hayk: 12.00.03 /
Bacuab MeTtposuy deHHMY. — K., 2009. — C. 6 (Fennych V. P. Evidentiary presumption in civil proceedings: synopsis
of PhD in Law dissertation. — Kyiv, 2009. — P. 6).
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between the unlawful conduct and the damage caused. The presence of the defendant’s guilt
doesn’t have to be proved by the claimant, it is presumed. If the defendant does not provide
the conclusive evidence of the absence of their guilt, the guilt shall be considered even when
the claimant didn’t prove this circumstance at all.”’ The special aspect of presumptions is their
use in evidence independently of the will and desire of the persons involved in a case because
of their attachment to law.?® Substantive law that established the presumption directly affects
the distribution of the burden of proof and that should be included in the paragraph 1 of part 1
of Article 60 of the CPC of Ukraine.

Not only presumptions but also fictions make an impact on the distribution of the
burden of proof. Fiction is a legal device that assumes the fact contrary to reality when some
non-existent fact recognized as existing or vice versa.”> Substantive fictions serve as an
instrument to resolve the legal uncertainty; procedural fictions help to downsize the volume of
evidence and facilitate the process of establishing the circumstances that are important for the
proper resolution of a case.’® Part 1 of Article 146 of the CPC of Ukraine can be cited as the
example of procedural fiction: when a person involved in a case is absent oneself from
submitting of necessary materials, documents or other participation in the expert examination
when it’s impossible to make an examination without them and it’s impossible to establish a
fact without the expert examination, the court can recognize the fact or refuse to recognize it
without the expert examination (it depends on absenting person). In terms of the distribution

of the burden of proof, this means, for example, that if the defendant is absent from

7 LUtedaH A. BiawkoayBaHHA MailHOBOI WKoAM AK cnocib 3axucTy aBTopcbkoro npasa / A. LUtedaH // Teopia i
NpaKTUKa iHTeNeKTyanbHOoI BnacHocTi. — 2014. — Ne 1. — C. 31 (Shtefan A. Compensation for damage to property as
a way to protect copyright // ‘Teoriya i praktyka intelektual’noi vlasnosti’. — 2014. — No. 1. — P. 31).

? MoxoB A. A., PbixeHKoB A.fl., 3a3HaueHa npaus. — C. 28 (Mohov A. A., Ryzhenkov A. Y., op.cit. — P. 28).

* Bongpipes C. H. DUKLMA KaK OPUANKO-TexHUYeckuit npuem / C. H. Bonabipes // BecTHuk CeBepo-OCETUHCKOrO
rocya. yH-ta um. K. /1. XetarypoBa. ObuwectBeHHble Hayku. —2011. — Ne 4, — C. 126 (Boldyrev S. N. Fiction as a legal
and technical device // Bulletin of the K. L. Khetagurov North Ossetian State University. Social science. — 2011. — No
4.-P.126).

% peannbkos M. M. Kpuanuyeckaa GUKUMA: TEOPETUKO-NPABOBOM aHanM3: aBToped. AUC. ... KaHA. opua. Hayk:
12.00.01 / Nasen Mwuxaitnosuy PeanHbkos. — Boarorpaa, 2012. — C. 32, 34 (Rezin’kov P. M. The legal fiction: the
theoretical and legal analysis: synopsis of PhD in Law dissertation. — Volgograd, 2012. — P. 32, 34).
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conducting of expert examination, the court may recognize the fact that is the basis for the

claim and thus will remove this fact from the claimant’s burden of proof.

Therefore, the distribution of the burden of proof has a connection with many other
norms but not just with the Article 61 of the CPC of Ukraine. The analysis made in this paper
indicates that paragraph 1 of part 1 of Article 60 of the CPC of Ukraine shall be changed and
replaced by the following: ‘Every person involved in a case should prove the circumstances to

which it refers as the basis of their claims and objections, except as prescribed by law’.

VI. Conclusions

The principle of necessity of evidence means that all circumstances relevant to a case
should be established. This purpose can be succeed by virtue of the procedural rule of the
distribution of the burden of proof that helps to reach an optimal order to clarify the
circumstances that constitute grounds stated in the case of claims and objections and have

another meaning for the proper resolution of the case.
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